




FACTUAL FINDINGS

1. The State of California Department of Toxic Substances Control (hereinafter
"the Department") has responsibility to enforce the Hazardous Waste Control Law (herein
"the HWCL"), Health and Safety Code section 25100 et seq., and the implementing regula
promulgated in California Code of Regulations, Title 22, section 66260.10 et seq.

2. Health and Safety Code section 25187 authorizes the Department to order ac
necessary to correct violations and assess a penalty when the Department determines that 
person has violated specified provisions of the Health and Safety Code or any permit, rule,
regulation, standard, or requirement issued or adopted pursuant thereto.

3. On March 18, 2002, the Department issued Enforcement Order HWCA 01/0
to BADJR Transportation, Inc. (hereinafter "respondent BADJR") and Bernard A. DeKay 
(hereinafter "respondent DeKay".)

4. On March 29, 2002, respondent DeKay, on behalf of respondent BADJR and
himself, filed a timely and proper Notice of Defense. Pursuant o Health & Safety Code sec
25187(d)(1)(e) the matter was set for an administrative hearing in accordance with the 
Administrative Procedures Act, Government Code section 11500 et seq.

5. Respondent BADJR is a California corporation, and a "person" as defined in
Health and Safety Code section 25118. Respondent BADJR is a hazardous waste transporte
that term is defined in California Code of Regulations, Title 22, section 66260.10.

At all times relevant to the violations cited in the Enforcement Order respondent BA
did not hold a valid hazardous waste transporter registration with the State of California.

6. At hearing respondent BADJR stipulated to the Enforcement Order HWCA 
01/02-3011 including the assessment of penalties in the amount of $190,730 against respond
BADJR, and to a factual basis for the Department's investigation. Respondent BADJR furt
stipulated to the Determination of Violations set forth in paragraphs 2.1 through 2.5, the 
Schedule for Compliance set forth in paragraphs 3 through 3.13, and the Other Provisions s
forth in paragraphs 4.1 through 4.4 of the Enforcement Order.

Subsequent to entering the stipulation respondent BADJR and its counsel left the 
hearing. The evidentiary hearing continued with regard to respondent DeKay.

7. Respondent DeKay is an individual and at all times relevant to the violations
cited in the Enforcement Order was an officer of respondent BADJR. Respondent DeKay 
President and partial owner of respondent BADJR.



Respondent DeKay is a "person" as defined in Health and Safety Code section
25118, and an "owner" and "operator" of a hazardous waste transporter as those terms are 
defined in California Code of Regulations, Title 22, section 66260.10.

8. Paul Baranich is a Department Senior Scientist whose job responsibilities 
include working with law enforcement and other agencies. He described the Department's 
responsibility for assuring proper handling, transport, storage and disposal of hazardous 
waste "from the cradle to the grave." Hazardous waste is discarded material which is 
toxic, corrosive, ignitable, reactive, or otherwise dangerous within the meaning of 
California Code of Regulations, Title 22, section 66261.

9. Mr. Baranich's investigations have included monitoring of compliance with 
manifest requirements, which provide data to enable the Department to track hazardous 
waste from generation through transportation to disposal. The multi-copy Uniform 
Hazardous Waste Manifest form (hereinafter "manifest") requires completion of entries 
regarding the amount and characteristics of hazardous waste, and its generator, 
transporter(s) and ultimate recipient. The data from a manifest are entered on the 
Department's HAZMAT system, a database used to track hazardous waste.

Transporters are required to sign and date each manifest and assure that the 
generator from whom the hazardous waste is received has completed the relevant sections 
of the form. Mr. Baranich's responsibilities include investigations of the transportation and 
storage of hazardous wastes including that transporters not hold such waste more than ten 
days. A full hazardous waste facility permit is required for storage for more than ten days.

10. In mid-July 2001 Mr. Baranich received a tip from the Federal Bureau of 
Investigation (hereinafter "FBI") that respondents BADJR and DeKay might be storing 
hazardous waste for longer than ten days at 10575 Banana Avenue, Fontana, California, 
(hereinafter "the Banana Site"). Mr. Baranich ran the names in the HAZMAT system, and 
discovered that neither respondent BADJR nor respondent DeKay held a valid hazardous 
waste transporter registration with the Department.

11. Respondent DeKay is a former employee of the trucking division of Sina 
Environmental, Inc. (hereinafter "Sina"), a registered hazardous waste transporter. In 
early 2001 agents of the FBI, the San Bernadino County Fire Department, and the San 
Bernadino County District Attorney inspected Sina's truck yard at 10756 Calabash Avenue 
(hereinafter "the Calabash Site") in Fontana and found illegal storage of hazardous waste.

Sina then decided to sell its trucking division. Respondent DeKay planned to 
purchase the operation and attempted to arrange financing. He filed Articles of 
Incorporation for respondent BADJR with the Secretary of State's office on April 3, 2001, 
and named the company after the "CB handle" he used as a trucker. Although Sina's 
owner did not sign the proposed purchase agreement and the sale was never effected, 
respondents BADJR and DeKay took over the Calabash Site and business commencing 
approximately April 30, 2001.






























